With regard to union representative LaPlatney's testimony,
respondent asserts that his motivation in reporting the
incident concerning Mr. Swem to MSHA, was an attempt to force
the respondent to provide two men for each job performed in
the stope.  Respondent maintains that Mr. LaPlatney's testimony
reflects that had the respondent provided a second man for
each stope miner, or agreed to future discussions in this
regard, he would not have notified MSHA.  Respondent concludes
that MSHA was responding to a union attempt to increase
the working force, and not to a safety hazard.

Respondent further points out that Mr. LaPlatney could
not affirmatively state that the stope area was hazardous,
and that he admittedly failed to follow the agreed upon labor-
management procedure requiring the union to call the respondent's
attention to any alleged hazardous condition.

Findings and Conclusions

In this case the respondent is charged with permitting
Mr. Swem to work alone in a hazardous area where he could
not be seen, or heard in the event of an emergency situation
jeopardizing his safety.  Since the petitioner has the burden
of proof, it must establish that the stope area where Mr. Swem
was assigned to work was hazardous, and that notwithstanding
this fact, it nonetheless permitted him to work there, thereby
exposing him to the hazard of being struck by falling material.
In my view, the critical issue here is whether or not the
respondent could reasonably be expected to know that the stope
area in question was in fact hazardous, and whether or not
it took reasonable steps to preclude the type of "accident"
which occurred in this case.  The condition precedent to any
finding of a violation lies in the clear language of the
standard which requires an initial showing that hazardous
conditions existed at the time a miner is "assigned, or
allowed, or required to perform work alone."

There is no dispute here that Mr. Swem was working alone
at the time he was struck on Monday, April 27, 1981.  Further,
there is no dispute that the tests conducted during the
investigation of this incident established that anyone working
in the stope could not be seen or heard by other miners working
in the adjacent stopes in the event he cried out for help.

Petitioner relies on the testimony of Mr. Swem to support
its conclusions tha.t the stope area where he was working on
Monday, April 27, 1981, was hazardous, and that since his
cries could not be heard, a second miner should have been
assigned to work with him.  Notwithstanding the fact that
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